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PREFACE

Thi s manual has been prepared by the General Counsel of
t he National Labor Rel ations Board pursuant to his authority
under Section 3(d) of the Act. It is designed only to provide
operational and procedural guidance for the Agency's staff in
adm ni stering the National Labor Relations Act. It is not
intended to be a conmpendi um of substantive or procedural |aw,
nor a substitute for a know edge of the |aw, evidence, or
procedure. The matters contai ned herein are not Cener al
Counsel or Board rulings or directives and are not a form of
authority binding on the General Counsel or the Board.



SECTI ON 10(J) MANUAL

Users' Gui de

I. Introduction

This manual is intended to be a general guideline for the
processi ng of Section 10(j) cases, frominitial investigation
through litigation in federal district court. It contains
materials to hel p Board agents becone nore famliar with the
situations in which interiminjunctive relief under Section
10(j) may be necessary. Also contained in this manual is a
checklist of questions to help elicit evidence relevant to
determ ni ng whet her Section 10(j) relief is "just and proper™
in a particular case, as well as sanple docunents to assi st
attorneys in preparing Section 10(j) nmenoranda to the General
Counsel and court papers in their respective district courts.

The use of Section 10(j) is an effective adjunct to
unfair |abor practice litigation in those cases where
respondents stand to achi eve an unl awful objective as a result
of the delay inherent in formal litigation before the Board.
Al'l Board agents should be famliar with situations in which
Section 10(j) relief may be appropriate, and be prepared to
effectively investigate and recomend Section 10(j)
proceedi ngs whenever warranted. Simlarly, greater famliarity
with Section 10(j) wll aid trial attorneys who nust litigate
Section 10(j) cases in federal district courts.
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Il. Identifying Potential Section 10(j) Cases

A. Section 10(j) Principles

Section 10(j) relief is an interimrenedial tool to
preserve or restore the status quo ante so that a final order
of the Board is not rendered neani ngl ess by the passage of
time. Congress recogni zed that permtting a respondent's
unl awful acts to remain in effect during the Board's
adm ni strative proceedi ngs could permanently alter the
situation and prevent the Board fromeffectively remedying the
violations. Thus, to justify Section 10(j) relief, the Board
must show a district court that the unfair |abor practices,
left unrenedied, will irreparably harm statutory rights while
the parties await a final Board order.

This involves two el enents of proof:

1. a sufficient show ng that an unfair |abor practice
has occurred; and

2. a sufficient showing that there is a threat that the
Board's ultimte renedial order will be a nullity.

The latter elenent is often referred to as a threat of
"remedial failure.” In nost circuits these elenents are tested
under the two prong anal ysis of whether there is "reasonabl e
cause to believe" that the Act has been violated as alleged in
the unfair |abor practice conplaint; and whether interim
injunctive relief, pending a final Board order, is "just and
proper." the First, Seventh and Ninth
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Circuits have abandoned the "reasonabl e cause" inquiry as the
l[imt of a district court's inquiry into the nerits of the
unfair | abor practice case and held that requests for Section
10(j) injunctions should be eval uated under traditional
equitable principles. A nore precise definition of the
standards for each circuit is set out in the Mddel 10(j)
standards for each circuit contained in Appendi x E.

The "nmerits" analysis of a 10(j) case is the sane as the
merits determ nation of any unfair |abor practice charge. What
di stinguishes a 10(j) case fromother unfair |abor practice
cases is the threat of renedial failure. This threat may be
denmonstrated by the nature and extent of the all eged
viol ations, the circunstances surroundi ng the viol ati ons, and
the anticipated and actual inpact of the unremedi ed violations
or "chill" upon statutory rights that is expected to continue
until a Board order issues.

B. Cat egori es of Section 10(j) Cases

Section 10(j) injunctions nmay be sought by the Board for
any alleged violation of the Act, other than those enunerated
in Section 10(1). Over the years, certain categories of cases
have been shown to be particularly likely to threaten the
efficacy of the Board's order. We have identified 15 of these
cat egori es:

! See Maram v. Universidad Interanericana de Puerto Rico, 722
F.2d 953 (1983); Kinney v. Pioneer Press, 881 F.2d 485 (7th
Cir. 1989) and MIller v. California Pacific Medical Center,
__F.2d ___, 145 LRRM 2769 (9th Cir. 1994).
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1. Interference with organi zati onal canpai gn (no

maj ority)
2. I nterference with organi zati onal canpaign (majority)
3. Subcontracting or other change to avoi d bargai ning

obl i gation
4 W t hdrawal of recognition fromincunmbent
5 Under m ni ng of bargaining representative
6. M nority union recognition
7. Successor refusal to recognize and bargain
8 Conduct during bargaining
9. Mass picketing and viol ence
10. Notice requirenents for strikes or picketing under
Section 8(d) and 8(Q)
11. Refusal to permt protected activity on property
12. Union coercion to achi eve unlawful objective
13. Interference with access to Board processes
14. Segregating assets
15. M scel l aneous (includes injunction against certain
| awsuits, enployer violence, interference with
enpl oyee activities for nutual aid and protection)
Many of the materials in this manual, as well as other
material on 10(j) litigation published by the Board, are
organi zed according to these categories. A brief description
of the nature of the violations, relief and case |aw
associ ated with each category is contained in Training
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Monograph No. 7: Injunctive Relief under Section 10(j) of the
NLRA, pp. 4-16, included here as Appendi x A.?2

The foregoing categories are not exclusive. Cases may
arise in various contexts that are not enconpassed by these

categories but that still warrant extraordinary injunctive
relief. The common denom nator for all Section 10(j) cases is
that the Board's ultimate renedial order will be unable to

restore conpletely the status quo, and thereby, neutralize the
damage caused by the viol ations.

I11. Processing Section 10(j) Cases
A Noti ce and Expedition

Consi deration of the need for 10(j) relief may be
triggered by a charging party's request for Section 10(j)
relief. Even if no request is nmade, at the initial processing
of any case, Board agents shoul d consi der whether the case
falls within one of the 15 categories or whether the
circunst ances ot herw se suggest that the effectiveness of a
final Board order is threatened by the passage of time. If so,
t he Regi on shoul d consider "sua sponte" whether Section 10(j)
relief should be sought.

2 Additional citations of cases where injunctive relief was
sought, organi zed by the categories, are found in Appendix c.
Di scussion of cases according to these categories is also
found in the Board's Annual Reports, the General Counsel's
Quarterly Reports and the Reports of General Counsels
regardi ng Section 10(j) Litigation during their term



As soon as it appears that 10(j) wll be considered, the
Regi on i mredi ately should notify the charged party of this
fact and solicit the parties' positions regarding the
propriety of Section 10(j) relief.

Al t hough Section 10(j) cases do not have statutory
priority, the Agency has determ ned that, based upon policy
consi derations, any cases involving Section 10(j) relief
shoul d have priority over all other non-statutory priority
cases in the Region (see Casehandling Manual 11740). This
expedition is necessary because inordinate delay in processing
a Section 10(j) case dim nishes the effectiveness of any
relief obtained, and may entirely preclude relief where the
situation has so changed that restoration of the status quo is
i npossi ble or would be no nore effective than the Board's
order in due course.

B. I nvestigating Need for Injunctive Relief

As not ed above, what distinguishes a 10(j) case from
ot her unfair |abor practice cases is that the circunstances of
the case nmake it likely that the Board' s ultimte order wll
be ineffective to restore the status quo. Accordingly, in
investigating an unfair |abor practice charge that includes
10(j) consideration, the Board Agent nust not only determ ne
whet her there is evidence establishing a violation of the Act
but al so conduct additional investigation and analysis to
determ ne whether a Board order in due course will be
i nadequate to protect statutory rights.
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The quantum of evidence required to establish the need
for Section 10(j) relief will vary dependi ng upon the type of
cases involved, the applicable case | aw, and the judici al
circuit in which injunctive relief is sought. Some courts w ||
presume that certain violations, if left unrenedied until a
final Board order, threaten irreparable harmto statutory
policies such as "chilling" unit enployees' support for a
union or their willingness to engage in protected union
activities. Oher courts or other types of violations require
actual evidence of such irreparable injury. Thus, the
exi stence or absence of direct evidence of inpact in a
particul ar case is always relevant to the evaluation of the
need for 10(j) relief. Its absence does not necessarily nean
that Section 10(j) proceedings are inappropriate. But the
ability of the Regions to adduce denonstrabl e evi dence of
irreparable harmor underm ning effects of the unfair |abor
practices, increases the Board' s chances for success in
litigating “just and proper” issues in Section 10(j)
pr oceedi ngs.

I n any case being considered for 10(j) relief, the Board
Agent should routinely question w tnesses about the inpact of
the alleged violations on statutory rights, including possible
“chill” on Section 7 rights, and include w tnesses responses
intheir initial affidavits. In devel oping the appropriate
guestions, Board Agents should determ ne whether the case
falls within one of the 15 categories of Section 10(j) cases
i sted above and consult
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t he Monograph (Appendix A) for a further description of the
types of relief that m ght be sought. A checklist of questions
desi gned to adduce rel evant evidence as to the need for
interimrelief, an attachnment to the Monograph, is included in
Appendi x B. The checklist is grouped by the types of relief to
be sought before the Board and district court and is
cross-referenced to the 15 Section 10(j) categories.

If a charged party refuses to cooperate in an
i nvestigation and, as a result, the Region |acks sufficient
evidence to evaluate the propriety of Section 10(j) relief,
t he Regi on should consult with the Division of
Oper ati ons- Managenent, before conplaint issues, regarding
whet her an investigative subpoena woul d be appropriate.

V. SUBM SSI ON OF 10(J) CASE TO THE BOARD
A Preparing Menoranda to the General Counsel

XXX XXX XXX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
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XXX XXX XXX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
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XXX XXX XXX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXX XXX XXX XXX XXX XXXXXX
XX
XXX XXX XXX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
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XXX XXX XXX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXX XXX XXX XXX XXX XXXXXX
XX
XXX XXX XXX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXX XXX XXX XXX XXX XXXXXX
XX
XXX XXX XXX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXX XXX XXX XXX XXX XXXXXX
XX
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XXXXXXX XX XX XX XX XXXXXXXXXXXXXXX XX XX XX XXXXXXXKXXXXXX XX XX XX XX XXX XX
XX
XXXXXXXXXXXXXXXXXXXXXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXX XX XX XX XX XXXXXXXXXKXXXXXX XX XX XX XX XXX XXXXKXXXX XX XX XX XX XX XXX
XX
XXXXXXXXXXXXXXXXXXXXXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXXXX XX XX XX XX XXXXXXXXXXXXXXXXXXXXXXXXXXKXXXXXX XX XX XX XX XX XXX
XX
XXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXXXX XX XX XX XX XXXXXXXXXXXXX XX XX XX XXXXXXXKXXXXXX XX XX XX XX XXX XX
XX
XXXXXXXXXXXXXXXXXXXXXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXXXXXX XX XX XX XXXXXXXXXXXXX XX XX XX XX XXX XXXXXXXX XX XX XX XX XX XXX
XX
XXXXXXXXXXXXXXXXXXXXXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXX XX XX XX XX XXXXXXXXXXXXXXX XX XX XX XXXXXXXKXXKXXXX XX XX XX XX XX XXX
XX
XXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XX XX XX XX XXX XX
XX
XXXXXXXXXXXXXXXXXXXXXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXX XX XX XX XX XXXXXXXXXXXXXXXXX XX XX XX XXX XXKXXXXXXXXXX XX XX XX XXX
XX
XXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXX XX XX XX XX XXXXXXXXXXXXXXXXXXXXXXX XXX XXKXXXXXX XX XX XX XX XX XXX
XX
XXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XX XX XX XX XXX XXKXXXXXX XX XX XX XX XXX XX
XX
XXXXXXXXXXXXXXXXXXXXXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXKXXXXXXXXXXXXX
XX

B. Di vi si on of Advice Eval uati on

XXXXXXX XX XX XX XX XXXXXXXKXXKXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXXXX
XX



XXX XXX XXX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXX XXX XXX XXX XXX XXXXXX
XX
XXX XXX XXX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXX XXX XXXXXX XXX XXX XXX XXX XXX XXXXXX
XX
XXX XXX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XX



11

XXXXXXX XX XX XX XX XXXXXXXXXXXXXXX XX XX XX XXXXXXXKXXXXXX XX XX XX XX XXX XX
XX
XXXXXXXXXXXXXXXXXXXXXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXX XX XX XX XX XXXXXXXXXKXXXXXX XX XX XX XX XXX XXXXKXXXX XX XX XX XX XX XXX
XX
XXXXXXXXXXXXXXXXXXXXXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXXXX XX XX XX XX XXXXXXXXXXXXXXXXXXXXXXXXXXKXXXXXX XX XX XX XX XX XXX
XX
XXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXXXX XX XX XX XX XXXXXXXXXXXXX XX XX XX XXXXXXXKXXXXXX XX XX XX XX XXX XX
XX
XXXXXXXXXXXXXXXXXXXXXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXXXXXX XX XX XX XXXXXXXXXXXXX XX XX XX XX XXX XXXXXXXX XX XX XX XX XX XXX
XX
XXXXXXXXXXXXXXXXXXXXXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXX XX XX XX XX XXXXXXXXXXXXXXX XX XX XX XXXXXXXKXXKXXXX XX XX XX XX XX XXX
XX
XXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XX XX XX XX XXX XX
XX
XXXXXXXXXXXXXXXXXXXXXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXX XX XX XX XX XXXXXXXXXXXXXXXXX XX XX XX XXX XXKXXXXXXXXXX XX XX XX XXX
XX
XXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXX XX XX XX XX XXXXXXXXXXXXXXXXXXXXXXX XXX XXKXXXXXX XX XX XX XX XX XXX
XX
XXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXXXXXXXXXXXXXX
XX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XX XX XX XX XXX XXKXXXXXX XX XX XX XX XXX XX
XX
XXXXXXXXXXXXXXXXXXXXXXKXXXXXXXXXXXXXXXXXXXXXKXXKXXXXKXXXXXXXXXXXXX
XX

V. LITI GATI NG THE SECTI ON 10(J) CASE

A. Board Aut hori zation and
Timng and Filing of Petition

When the General Counsel recommends to the Board the



institution of Section 10(j) proceedings, a copy of the
General Counsel's nmenorandumis forwarded to the Regi onal

O fice by facsimle transm ssion for use in preparing the
district court papers. If the Board authorizes Section 10(j)
proceedi ngs, conplaint nust issue before any court action is
undertaken. The Region nust file the Section
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10(j) petition within 48 hours after notice by the ILB that
t he Board has authorized the use of Section 10(j). If a
settlenment is immnent, the Regional Ofice may seek

aut horization fromthe appropri ate Assistant General counsel
to file the petition outside the 48-hour deadl i ne.

During the 48 hours fromthe authorization of Section
10(j) proceedings until the filing of the Section 10(j) court
papers, settlenent efforts should be vigorously pursued.
Experi ence denonstrates that the authorization of Section
10(j) proceedings is a strong catalyst for settlenent of the
under | yi ng case.

B. Preparing Court Papers
The docunents to be filed in U S. District Court include:

. Petition for Injunctive Relief (attach charge,
conpl aint and Regional Director's affidavit)

. Proposed Order to Show Cause

. Mermor andum of Points and Authorities

. Proposed Findi ngs of Fact and Concl usi ons of Law
. Proposed Tenporary Injunction Order

Exanpl es of these papers, as well as a sanple notion for a
Tenporary Restraining Order, are included in Appendi x F.

In preparing for district court litigation, the Region
shoul d keep in mnd that the district court judge or
magi strate is unlikely to be as famliar with | abor | aw
principles as an admnistrative | aw judge. Thus, the
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Board's Menorandum in support of the Petition for Injunctive
Relief should lay out a theory of violation in greater detail
than the Region is likely to do in admnistrative litigation.
The Region's nenorandum regardi ng Section 10(j) relief and the
General Counsel's nmenmorandumto the Board, serve as a

bl ueprint for the district court petition and brief and a
repository of solutions for anticipated litigation problenms in
the particular case. The Region is not expected to perform
additional research to prepare its court papers. Rather, the
Regi on should rely upon these two docunents, together with

ot her resources, such as the Mddel 10(j) standards included in
Appendi x E and sanple 10(j) pleadings in Appendix F, to draft
papers in appropriate format for the district court.

For cases in district courts which permt the board to
litigate 10(j) cases on affidavits, the Region should also
prepare for filing with the court a volune of the affidavits
and exhibits it intends to rely on. In sone cases, a record
already conpiled in the adm nistrative proceedi ng before an
adm nistrative |law judge (or relevant portions thereof) can be
used in place of, or in conjunction with, affidavits. Unless
the district court has approved as a general rule the use of
affidavits or adm nistrative transcripts in 10(j)
proceedi ngs,® the Region should file a notion to hear the

> For exanple, district courts in the Ninth Circuit allow
prelimnary injunction cases to be tried on affidavits as a
matter of course.
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case on affidavits or the admnistrative record. A nodel
menor andum t o support such a notion is also contained in
Appendi x G.

The respondent is afforded the opportunity to file
answering papers and, where relevant, counter-affidavits and
exhi bits. The Board then may file a reply brief and rebuttal
affidavits and exhibits. Local rules in sonme jurisdictions
require that live testinony be presented in support of the
petition, but often the district court hears only oral
arguments by counsel and does not hold an evidentiary hearing.

C. Litigati on Resources

Once the Region has filed the court papers and the court
has set a hearing date for the Section 10(j) proceedings,
various litigation issues may arise, for exanple, questions
concerni ng discover. The |ILB has prepared and regularly
updat es nmodel notions and ot her court papers on recurring
| egal issues, many of which are included in Appendix G O her
sanpl e court papers including sanmple nmenoranda of points and
authorities, for different circuits, are available for nost of
the 15 categories of Section 10(j) cases. These can be
transmtted by data-fax or nodemto any Regi on when a need
ari ses (see Appendix G for |ist of available sanple notions
and ot her court papers).
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The ILB also is available to discuss any litigation
strategies or problenms than may arise during the course of a
Section 10(j) litigation. Since the nunber of Section 10(j)

cases actually litigated is quite small, many attorneys have
never presented a Section 10(j) case in district court. To
hel p them prepare, the ILB will conduct tel ephone conferences

to help attorneys practice their presentations to the district
court.



