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Outline of Law and Procedure in Representation Cases
5-210 Construction Industry

In John Deklewa & Sons, 282 NLRB 1375 (1987), the Board announced new unfair labor practice rules with respect to 8(f) prehire agreements in the construction industry. The Board noted that the second proviso to Section 8(f) provides that these agreements do not bar an election petition, and held that during the term of an 8(f) agreement, no showing of interest is required for an RM election petition filed by the signatory employer. The Board has decided to apply the same rule to an RC petition filed by the signatory union during the term of an 8(f) agreement or shortly after the expiration. Stockton Roofing Co., 304 NLRB 699 (1991).

In Pike Co., supra, the Board determined that the numerical sufficiency of a showing of interest in the construction industry is based on the number of unit employees employed at the time the petition is filed. In doing so, the Board rejected a contention that the showing should be based on the number of employees eligible to vote under the formula announced in Steiny & Co., 308 NLRB 1323 (1992), discussed in section 23-420, infra.

For other construction industry issues see sections 9-211, 9-1000, 10-600–10-700, and 15-130.

9-211 Prehire Contracts
A contract does not bar an election if executed before any employees have been hired. Price National Corp., 102 NLRB 1393 (1953); Potlatch Forests, 94 NLRB 1444 (1951); General Extrusion Co., supra at 1167; Western Freight Assn., 172 NLRB 303 (1968).

Even prehire contracts in the construction industry under Section 8(f) do not constitute bars to a representation election under Section 9(c). This is due to the express language in Section 8(f) which, among other things, provides that "any agreement which would be invalid, but for clause (1) of this subsection, shall not be a bar to a petition filed pursuant to section 9(c) or 9(e)." S. S. Burford, Inc., 130 NLRB 1641, 1642 (1961); John Deklewa & Sons, 282 NLRB 1375 (1987). But a contract will be a bar if it is continued in effect after the conversion of the bargaining relationship from 8(f) to 9(a). VFL Technology Corp., 329 NLRB 458 (1999) .

For other construction industry issues see sections 5-210, 9-1000, 10-600-10-700, and 15-130.

9-1000 Special Statutory Provisions as to Prehire Agreements

Section 8(f)(1), added by the 1959 amendments to the Act, provides that it shall not be an unfair labor practice for an employer engaged primarily in the construction industry to make an agreement with a union covering construction employees, even though the union’s majority status has not been established prior to the making of the agreement.

However, a proviso to Section 8(f) states that, when the majority status of the contracting union has not been established pursuant to Section 9, an agreement lawful under Section 8(f) will not serve as a bar to a petition filed pursuant to Section 9(c) or Section 9(e). Accordingly, a prehire contract made lawful by Section 8(f) does not constitute a bar to a petition. John Deklewa & Sons, 282 NLRB 1375 (1987), and S. S. Burford, Inc., 130 NLRB 1641, 1642 (1961).

Section 8(f)(1) does not mean that a union may acquire representative status only by certification; voluntary recognition is an equally suitable method for determining whether the proviso to Section 8(f) applies. Thus, a contract executed pursuant to voluntary recognition, when a union demonstrates its majority "in a manner recognized as valid under Section 9(a),’’ remains bar despite the proviso to Section 8(f). Island Construction Co., 135 NLRB 13 (1962). John Deklewa & Sons, supra at 1384. The Board explained that a union obtains exclusive representative status by establishing that a majority of the employees in an appropriate unit have selected it as their representative, either in a Board-conducted election pursuant to Section 9(c), or by other voluntary designation pursuant to Section 9(a). A union selected under either Section 9(c) or (a) is entitled to recognition. Accordingly, the Board, saw no justification to limit Section 8(f)(1) as meaning that the union’s representative status may only be acquired by certification, or that recognition accorded under Section 9(a) is not an equally suitable method for determining whether the proviso to Section 8(f) applies. And where the relationship does convert from 8(f) to 9(a), the contract will become a bar to a rival petition. VFL Technology Corp., 329 NLRB No. 49 (1999) For a discussion of these principles in an 8(a)(5) proceeding, see Goodless Electric Co., 321 NLRB 64 (1996). 

On the other hand, strict requirements for the showing of majority status apply. J & R Tile, 291 NLRB 1034 (1988); American Thoro-Clean Ltd., 283 NLRB 1107 (1987); and Golden West Electric, 307 NLRB 1494 (1992). Compare Oklahoma Installation Co., 325 NLRB No. 140 (1998), where the Board found that a letter of assent that states that the union has submitted and the employer is satisfied that the union represents a majority of the unit employees.

The mere fact that a construction industry bargaining relationship was in existence prior to the enactment of Section 8(f) does not support an inference that the parties must have initiated their relationship under Section 9(a). Brannan Sand & Gravel, 289 NLRB 977 (1988). Compare Casale Industries, 311 NLRB 951 (1993), where the Board held that it would not permit a challenge to 9(a) status where that status is granted and more than 6 months pass without a charge or petition. At footnote 18 of Casale, the Board harmonized this decision with its decisions in J & R Tile and Brannan Sand, supra.

The decision in Island Construction is distinguishable from the Board’s holding in S. S. Burford, Inc., supra. In the latter, the contract was held not to be a bar since it had been entered into as a prehire contract; i.e., at a time when the contracting unions had not and could not have demonstrated their majority status under Section 9 of the Act.

In one case the Board has suggested that it would not permit a carryover of 9(a) status where the units were substantially altered and expanded by subsequent agreements. James Julian, Inc., 310 NLRB 1247 fn. 1 (1993).

For discussions of other prehire-8(f) issues, see sections 5-210 (Showing of Interest), 9-211 (Contract Bar), 10-600 (Expanding Unit), 14-350 (Multiemployer, Single Employer, and Joint Employer Units), and 15-130 (Construction Units).

10-500 Lawful Recognition as a Bar/Reasonable Period of Time

Like situations involving certifications, Board orders, and settlement agreements, where the parties must be afforded a reasonable time to bargain and to execute the contracts resulting from such bargaining, lawful recognition of a union bars a petition for "a reasonable period of time." Keller Plastics Eastern, Inc., 157 NLRB 583 (1966). For a discussion of "reasonable time" see Royal Coach Lines, 282 NLRB 1037 (1987); Tajon, Inc., 269 NLRB 327 (1984); Brennan’s Cadillac, 231 NLRB 225 (1977). See also Ford Center for the Performing Arts, 328 NLRB No. 1 (1998), where the Board noted the problems of first contract bargaining as a consideration in determining "reasonable time." See also MGM Grand Hotel, 329 NLRB No. 50 (1999) (11 months held reasonable in circumstances).

For this rule to apply, however, extending recognition by an employer must be in good faith, on the basis of a previously demonstrated majority, and at a time when only that union was actively engaged in organizing the unit employees. Rollins Transportation System, 296 NLRB 793 (1989); Bus Systems, 297 NLRB 169 (1989); Josephine Furniture Co., 172 NLRB 404 (1968); Sound Contractors Assn., 162 NLRB 364, 365 (1967). Rollins, however, has been modified. In Smith’s Food & Drug Centers, 320 NLRB 844 (1996). the Board held:

[D]espite the existence of active and simultaneous organizing campaigns, an employer’s voluntary recognition of a union bars the processing of a subsequent petition unless the petitioner demonstrates that it had a 30-percent showing of interest at the time of recognition. 

Accord: American National Can, 321 NLRB 1164 (1996), where the fact that the petitioner sought a smaller unit did not alter a finding of no recognition bar where the petitioner had secured a 30-percent showing at the time recognition was accorded the intervenor. 

The Keller Plastics principle is applicable to successorship as well as initial organizing situations. See St. Elizabeth Manor Inc., 329 NLRB No. 36 (1999), overruling. Southern Moldings, 219 NLRB 119 (1975). 

See also Hamilton Park Health Care Center, 298 NLRB 608 (1990), where the Board distinquished contract and recognition bar in applying Rollins Transportation.

In a number of cases when one or more of the criteria set forth in Sound Contractors and Josephine Furniture were not affirmatively met, the informal agreement was held not to constitute a bar. S. Abraham & Sons, 193 NLRB 523 (1971); Akron Cablevision, 191 NLRB 4 (1971); Display Sign Service, 180 NLRB 49 (1970); Pineville Kraft Corp., 173 NLRB 863 (1969); Allied Super Markets, 167 NLRB 361 (1967). 

Since the John Deklewa & Sons decision, 282 NLRB 1375 (1987), there have been no cases in which the Board has been presented with a recognition bar in the construction industry. However, the discussion of appropriate unit in Casale Industries, 311 NLRB 952 (1993), clearly indicates that the Board would apply the doctrine in this industry subject to a scrutiny of that recognition. (See also sec. 9-1000.)

15-130 Construction Industry
Prior to 1951, although the Board had asserted jurisdiction over the building and construction industry in both unfair labor practice and representation cases, at least since the enactment of the Taft-Hartley Act, the representation cases involved either multicraft units of construction employees on large projects of substantial duration or shop employees.

In Plumbing Contractors Assn., 93 NLRB 1081 (1951) , for the first time, the Board was confronted with the question of whether it should direct an election in a proposed single craft unit of employees in actual construction operations. It was recognized in that case that the construction industry involved a series of successive operations by each craft in a specified order, but the Board nonetheless found that the degree of integration in the industry was not comparable, for example, to assembly line operations, and, in light of the history of separate representation of the employees involved in that case (a unit of plumbers, plumbers' apprentices, and gasfitters), found the separate craft grouping to be an appropriate unit. The Board also found that employment in the unit had been sufficiently stable to permit the election to be held.

In John Deklewa & Sons, 282 NLRB 1375 (1987), the Board set down new policies with respect to the application of Section 8(f) of the Act. Although it is an unfair labor practice case, Deklewa does provide guidance on certain representation case matters. Deklewa involved an employer who withdrew from a multiemployer 8(f) bargaining relationship. The Board noted that in such cases, notwithstanding the history of 8(f) bargaining on a broader basis, "single employer units will normally be appropriate.'' Deklewa at 1385. Nothing in Deklewa would, however, preclude a finding of a multiemployer unit where the parties agree or where there is a history of bargaining on that basis under Section 9 of the Act.

In circumstances where the expired 8(f) agreement covered only one employer, the unit will normally be that covered by the expired contract. But, see Dezcon, Inc., 295 NLRB 109 (1989) , in which the Board found the history of bargaining as well as the trend toward project-by-project agreements insufficient to overcome employee community of interest in making the unit determination. In Wilson & Dean Construction Co., 295 NLRB 484 (1989) , the Board used the Daniel Construction Co. formula (133 NLRB 264 (1961)) to determine eligibility to vote. In doing so, it rejected the employer's contention that it did not intend to use the hiring hall under the expired agreement as a source of employees. Thus, eligibility and unit scope were in that case governed by the coverage of the expired agreement. See also P. J. Dick Contracting, 290 NLRB 150 (1988) , in which the Board found the bargaining history under the expired 8(f) agreement to be determinative in view of "the limited evidence presented.'' Note, however, that in this case, the parties did stipulate to common conditions of employment and centralized labor relations among multicountry worksites. Compare, Longcrier Co., 277 NLRB 570 (1985) , cited in Dezcon at fn. 12 in which the evidence supported separate project units.

In Oklahoma Installation Co., 305 NLRB 812 (1991) , the Board found a multisite unit appropriate. In doing so, it reaffirmed the use of traditional community-of-interest standards for deciding single versus multisite unit issues. The Board, in Oklahoma, also rejected a contention that the unit should include work in a county in which the employer had never conducted business.

The Board has found appropriate separate units of plumbers and gasfitters, pipefitters and drain layers (Denver & Contractors Assn., 99 NLRB 251 (1951) ); plumbers, steamfitters, pipefitters, refrigeration men, and their apprentices (Automatic Heating Co., 100 NLRB 571 (1951) ); plumbers and pipefitters (Air Conditioning Contractors, 110 NLRB 261 (1955) ); riggers (Michigan Cartagemen's Assn., 117 NLRB 1778 (1957) ); lathers (Employing Plasterers Assn., 118 NLRB 17 (1957) ); plumbers and pipefitters (Daniel Construction Co., supra); truckdrivers (Graver Construction Co., 118 NLRB 1050 (1957) ); laborers (R. B. Butler, Inc., 160 NLRB 1595 (1966) ); and carpenters (Dezcon, Inc., supra).

The laborers involved in Butler performed a type of work different from that of the other employees and had traditionally been represented by the petitioner or other locals of the petitioner's international in the same type of unit. They therefore constituted "a readily identifiable and homogeneous group with a community of interests separate and apart from the other employees.'' The fact that employees may perform duties not strictly within their classification does not render the unit inappropriate when these duties are secondary in nature. Dick Kelchner Excavating Co., 236 NLRB 1414 (1978) . See also Burns & Roe Services Corp., 313 NLRB 1307 (1994) .

In Del-Mont Construction Co., 150 NLRB 85 (1965) , relied on by the Board in Butler, the holding, in effect, was that an appropriate unit in the construction industry did not have to be either a craft or departmental unit so long as the requested employees were a readily identifiable and distinct group with common interests distinguishable from those of other employees. See also S. J. Graves & Sons Co., 267 NLRB 175 (1983) ; Brown & Root, Inc., 258 NLRB 1002 (1981) . But in Brown & Root Braun, 310 NLRB 632 (1993) , the Board denied review of a Regional Director's determination that an ironworkers and helpers' unit was neither a craft unit nor a departmental unit.

The Board also stated in Butler, supra at 1599, that "in the construction industry, collective bargaining for groups of employees identified by function . . . has proven successful and has become an established accommodation to the needs of the industry and of the employees so engaged.'' For this reason, in Hydro Constructors, 168 NLRB 105 (1968) , the Board concluded that a unit of laborers alone was appropriate, rather than a unit of laborers combined with dump truck drivers. The laborers were engaged, a substantial majority of their time, in laborers' duties (while the drivers were not), they were traditionally represented in this type of laborers' unit, and a pay differential existed between the laborers and the other employees. Thus, while two or more groups may each be separately appropriate, they cannot be arbitrarily grouped to the exclusion of others. S. J. Graves & Sons Co., supra. Similarly, an overall unit may be the only appropriate unit where there is no basis for separate grouping A. C. Pavement Striping Co., 296 NLRB 206 (1989) .

In New Enterprise Stone Co., 172 NLRB 2157 (1968) , a unit of heavy equipment operators, together with the mechanics and oilers who maintain and service their equipment, was found appropriate as a distinct functional grouping of construction employees with a community of interest separate and apart from other employees.

In Del-Mont Construction Co., supra, a separate unit consisting of operators of power-driven equipment, including crane, backhoe, shovel, bulldozer, compressor and pump operators, and mechanics, was found appropriate. In that case, another separate unit of laborers and truckdrivers was found appropriate. It should be noted that, unlike the situation in Hydro, supra, the laborers and drivers had related interests.

In Johnson Controls, Inc., 322 NLRB 669 (1996) , the Board found a unit of fitters, system representatives, and service specialists appropriate. The employer sold, installed, and services building environmental control systems and fire and security systems.

For a discussion of other construction industry issues, see sections 5-210, 9-211, 9-1000, 10-600, and 10-700.

